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Introduction

The purpose of this outline isto explain some of the legd liability conceptsthat might be relevant if someone
suffers an injury while using the Bonneville Shoreline Tralil. This outline addresses the potentid ligbility of
private individuas who own sections of the trail or property adjoining it. It also coversthe potentid ligbility
of locd government agencies owning or maintaining sections of the trail.

The information appearing in this outline is presented for genera information purposes only. It is not

intended to serve asadvice onany specific problemor issue and should not be relied uponfor that purpose.
Comments will be welcomed by the author &t the e-mail address listed above.

Liability of Private Landowners

Common Law Liability
Landowner or "premises’ lighility resultsfrom ownership of land onwhichan accident occurs. Thedements
of landowner liability are:
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< ownership of land;

X accident resulting fromthe conditionof the land (this includes buildings and other improvements);
and

<& proof that the owner breached the gpplicable duty of care to the injured party. See generaly,
Restatement (Second) of Torts 88 329-343 (Utah 1967).

The duty of care depends on the injured party's Satus. Tjas v. Proctor, 591 P.2d 438 (Utah 1979).
The landowner has no duty to warn, no duty to protect and isliable only for maicious injury to atrespasser

(someone who illegdly enters posted or enclosed property). Weber v. Springville City, 725 P.2d 1360
(Utah 1986).



To a licensee (an invited socid guest or someone who is alowed on property but not invited), the
landowner has a duty to warn of known dangers, but hasno duty to protect or to make the property safe
for the licensee. Stevensv. Sdt Lake County, 478 P.2d 496 (Utah 1970).

Thelandowner hasan affirmative duty to protect and to make the property safe for an invitee (a business
patron or someone who enters the property in response to a public invitetion). Stede v. Denver & Rio
Grande Western R.R. Co., 396 P.2d 751 ( Utah 1964)

These common rules are effective in promoting safety and in providing compensationfor injuries, but they
tend to motivate landowners to post property and prosecute trespassers in order to get highest leve of
lidbility protection. Thus, they conflict with modern society's interest in encouraging public access to
undeveloped private land.

Landowner Liability Act (U.C.A. 857-14-1 et seq.)
The Utah Legidaure passed the Landowner Liability Act in order to modify the commonlaw rulesand to
encourage owners to alow public access to private land.

The Act applieswhere:

o the use of the land is recreationd;
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< the landowner does not charge a fee to users; and
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< the property is open to genera public.

In these cases, the landowner's liability to al usersis same as to trespassers under common law. In other
words, lidbility isonly for maiciousinjury.

Liability of Public Landowners

Sovereign Immunity
Under common law, government agencies are not ligble for discretionary functions unless immunity hes
been waived by statute. Madsen v. Borthick, 658 P.2d 627 (Utah 1983)

Immunity has been waived by statute for injuries caused by a "defective, unsafe, or dangerous condition
of any highway, road, street, dley, crosswak, sdewalk, culvert, tunnd, bridge, viaduct, or other structure
located on them” (U.C.A. 863-30-8) or by "any public building, structure, dam, reservoir, or other public
improvement” (U.C.A. 863-30-9).

Do these waiver provisons indude publicly owned recregtion trails? The answer is unclear and the issue
has not been tested in court.

Landowner Liability Act
If sovereign immunity has been waived for public recreation trails, the issue is whether the responsible
public agency is shieded by the Landowner Liability Act.






Althoughthe Act expresdy refersto public as wel as privatelands, the Utah Supreme Court hasruled that
it does not gpply to a public playground that is neither rural, undeveloped nor the type of land that would
be opened in response to the Act. See, De Baritault v. Salt Lake City, 913 P.2d 743 ( Utah 1996).

It remains to be seen how the Court would apply the Landowner Liability Act to a publicly owned
recregtion trail across undeveloped land.

Recreational Land Use Immunity Act

Partly in response to the uncertainties raised by the De Baritault decision, the Legidature passed the
Recreational Land Use Immunity Act (H.B. 107, 1999 Generd Session). This Act bars dams againgt
counties and municipditiesfor injuriesarisng fromthe "inherent risks' of "recrestiond activities," which are
defined to include "equedtrianactivity” "hiking" and "bikeriding." By itsterms, this Act would appear to bar
mogt cdlams arisng from dlegedly unsafe trail conditions,

The Recreationa Land Use Immunity Act has not been tested in court. There may be some concern that
the Act violates Article 1, section 11 of the Utah Condtitution. See, Day v. State of Utah, 369 Utah Adv.
Rep. 14 (May 11,1999). However, the Utah Supreme Court has applied a smilar statute relating to ski
aress (U.C.A. §78-27-51 et seq.) and has not found it to be unconstitutional.

Specific Trail Considerations

Publicly Owned Trails, with Adjoining Private Property
An adjoining private landowner will typicaly have no liability for accidents on publicly owned trails since
the landowner does not own the trail.

The public landowner will probably be shielded either by the Landowner Liahility Act or the Recregtiond
Land Use Immunity Act.

The Landowner Liability Act will shield the private owner from accidents on adjoining private property if
the property is open.

The greater riskisfromaccidents on adjoining private property that is posted. The Landowner Lighility Act
will not gpply sincethe property isnot open, but the owner may be subject to acommonlaw damthat the
injured party was a licensee because the owner did not adequately enforcethe closure. See, Stevens v. St
Lake County, 478 P.2d 496 (Utah 1970).

At least one local ordinance (Summit County Ordinance No. 196) specificaly prohibitsusersfromleaving
public trails without the adjoining owner's express consent. Thispotentialy solvesthe dilemma of the owner
who wants to restrict access, but who does not want the burden of constant enforcement.



Privately Owned Trails, Subject To A Public Right Of Way
When the private party retains ownership of the trail and sdls aneasement for apublic right of way across
thetrall, the ligbility pictureislessdear.

It is possible that a court would rule that the Landowner Liability Act does not shidd an owner who has
sold a public easement. If so, liability could be asto alicensee or an invitee (see above).

In 1997, the Landowner Liability Act was amended to specificaly cover cooperative wildlife management
units, where a limited number of hunters can buy permits from the State who remits a portion of the
proceeds to participating landowners. A smilar amendment might be needed for trail easements.



